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QUESTIONS PRESENTED 

 

I. Did the Second Circuit Opinion conflict with Stolt-Nielsen S.A. v. AnimalFeeds 

International Corp., 559 U.S. 662 (2010) and bedrock principles of labor law by 

approving an award that exceeded the collective bargaining agreement’s grant 

of “appellate” authority over disciplinary decisions?  

 

II. Did the Second Circuit Opinion conflict with Boise Cascade Corp. v. Paper 

Allied-Industrial, Chemical & Energy Workers (PACE), 309 F.3d 1075 (8th Cir. 

2002) and other decisions holding that vacatur is warranted where the 

arbitrator fails to address critical provisions of the collective bargaining 

agreement? 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

Petitioners, National Football League Players Association (“the Association”), 

on its own behalf and on behalf of Tom Brady, and Tom Brady, the defendants in 

the United States District Court for the Southern District of New York and the 

appellees in the United States Court of Appeals for the Second Circuit, respectfully 

submit this brief-on-the-merits in support of their request that this Court reverse 

the judgment of the court of appeals. 

OPINIONS BELOW 

The opinion of the United States District Court for the Southern District of 

New York is reported as Nat’l Football League Mgmt. Council v. Nat’l Football 

League Players Ass’n, 125 F. Supp. 3d 449 (S.D.N.Y. Sept. 3, 2015).  The opinion of 

the United States Court of Appeals for the Second Circuit is reported as Nat’l 

Football League Mgmt. Council v. Nat’l Football League Players Ass’n, 820 F.3d 527 

(2d Cir. 2016). 

STATEMENT OF JURISDICTION 

This case involves consolidated actions to confirm or vacate a labor arbitration 

award arising from a collective-bargaining agreement. The district court had 

federal-question jurisdiction under the Labor-Management Relations Act, 29 U.S.C. 

§ 185(a) (2012) and 28 U.S.C. § 1331 (2012). The district court issued its judgment 

on September 3, 2015, and notice of appeal was timely filed.  The court of appeals 

entered judgment on April 25, 2016.  R. at 2.  The petition for a writ of certiorari 

was granted.  R. at 1.  This Court’s jurisdiction rests on 28 U.S.C. § 1254(1) (2012). 
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STATUTORY PROVISIONS INVOLVED 

This case involves the interpretation of the Labor Management Relations Act, 

29 U.S.C. § 141 (2012), which provides the minimum legal standards for arbitration 

proceedings and awards.  This case also involves the interpretation of the Federal 

Arbitration Act, which provides that “where the arbitrators exceeded their powers, 

or so imperfectly executed them that mutual, final and definite award upon the 

subject matter submitted was not made,” any United States court “may make an 

order vacating the award.”  9 U.S.C. § 10(a)(4) (2012). 

STATEMENT OF THE CASE 

I. STATEMENT OF FACTS 

This is an appeal of an arbitration award arising out of the “Deflategate” 

scandal that occurred during the National Football League’s 2015 AFC 

Championship Game between the New England Patriots and the Indianapolis 

Colts.  See R. at 4.  After being disciplined by the National Football League (“the 

League”), the Patriots’ quarterback, Tom Brady, invoked the arbitration provision of 

the Collective Bargaining Agreement.  R. at 3.  The Commissioner appointed 

himself as the arbitrator and confirmed the discipline on different grounds.  R. at 3. 

The Collective-Bargaining Agreement.  The relationship between the 

League and its players is governed by a collective-bargaining agreement.  R. at 10.  

It is a contract between the parties to address their “priorities, expectations, and 

experience.”  R. at 11.  Article 46 of the collective-bargaining agreement states that 

the Commissioner can discipline players “for conduct detrimental to the integrity of, 
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or public confidence in, the game of professional football.”  Joint App. at 345.  Any 

player punished under Article 46 receives written notice of the discipline and the 

opportunity to appeal the discipline.  Joint App. at 345.  

Another important, collectively bargained policy is the Players’ Policies.  Joint 

App. at 345.  The Players’ Policies consist of rules and procedures for the players to 

follow throughout the year.  Joint App. at 345.  It includes policies for game-related 

safety rules, game-related players’ rules, and the schedule of fines for the year.  

Joint App. at 368.  The “2014 Schedule of Fines” spells out the discipline for a 

variety of violations.  Joint App. at 389.   

The “2014 Schedule of Fines” contains a category of fines for “Other 

Uniform/Equipment Violations.”  Joint App. at 389.  A first offense under this 

category carries a fine for $5,512 and a second offense will cost the player $11,025.  

Joint App. at 389.  In the explanation for this category it states that “First offense 

will result in fines.”  Joint App. at 384.  Article 46 explains that the “schedule of 

fines . . . shall serve as the basis of discipline for the infractions identified on that 

schedule.”  Joint App. at 345. 

The Game.  The AFC Championship Game took place in Foxborough, MA on a 

cold, rainy night.  Joint App. at 55, Joint App. at 245.  During the first half, a Colts 

linebacker intercepted a pass thrown by Tom Brady.  R. at 4–5.  After the 

interception, the linebacker believed the ball was underinflated and had a member 

of the Colts equipment staff check their pressure.  R. at 5.  The Colts equipment 

staff notified League officials of their concern over the footballs’ pressure.  R. at 5.  
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At halftime, while the Patriots led 17-7, League officials tested the pressure of 

all the Patriots’ game balls and four of the Colts’ game balls.  R. at 5; Indianapolis 

Colts vs. New England Patriots: Summary, ESPN (January 19, 2015), 

http://www.espn.com/nfl/boxscore?gameId=400749520.   Every football tested had 

pressure less than their pregame measurements.  Joint App. at 103.  The Patriots’ 

balls, which started at the lowest possible pressure, were all below the minimum 

pressure allowed by the League.  Joint App. at 103; R. at 5.  The referees re-inflated 

the footballs and put them back into play for the second half.  Joint App. at 103.  

With the re-inflated balls, the Patriots went on to score 28 unanswered points, 

winning the game 45-7.  Joint App. at 245.  The Patriots won Super Bowl XLIX.  

Joint App. at 245. 

The Investigation.  After the AFC Championship Game, the League began an 

extensive investigation into the events surrounding the Patriots’ underinflated 

balls.  R. at 5.  The league hired Theodore V. Wells, Jr., to conduct the investigation, 

along with the League’s Executive Vice President and the League’s general counsel.  

R. at 5; Joint App. at 1198.  The investigators questioned witnesses, gathered 

evidence, and conducted environmental research to try and determine why the balls 

were deflated.  Joint App. at 221–26.  

The investigation’s findings were published in the “Wells Report.”  R. at 5.  The 

139-page report contained no direct evidence linking Brady to ball tampering.  Joint 

App. at 112.  Nonetheless, the Wells Report concluded that “it [was] more probable 

than not that Brady was at least generally aware of the inappropriate activities of 
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[the equipment staff] involving the release of the air from Patriots game balls” and 

that “it is unlikely that an equipment assistant and a locker room attendant would 

deflate game balls without Brady’s knowledge and approval.”  Joint App. at 97; 

Joint App. at 114.  Although League officials later admitted that the cold and rainy 

weather could have caused the loss of air pressure, the Wells Report’s conclusions 

did not account for these environmental factors.  Joint App. at 1007–08. 

The Discipline.  Relying solely on the Wells Report, the League disciplined 

Brady under Article 46 of the collective-bargaining agreement.  R. at 7.  The 

League’s Executive Vice President Troy Vincent sent Brady a letter stating that he 

violated the collective-bargaining agreement by engaging in “conduct detrimental to 

the integrity of, and public confidence in the game of professional football.”  R. at 7.  

The discipline was based on the Wells Report’s conclusion that Brady was 

“generally aware” of the equipment staff’s conduct and that Brady “failed to 

cooperate” with investigators by not turning over electronic evidence.  R. at 7.  The 

League suspended Brady for four games without pay.  R. at 7. 

The Arbitration.  The Association appealed the disciplinary decision on 

Brady’s behalf, arguing the evidence was insufficient to show Brady violated any 

League rules.  R. at 8.  The Commissioner appointed himself as the arbitrator 

presiding over Brady’s appeal.  R. at 8.  

The League held an arbitration hearing in New York City.  The hearing lasted 

ten hours.  R. at 8.  Multiple witnesses, including Brady, testified, and the parties 

introduced approximately 300 exhibits.  R. at 8.  In its opening statement, the 
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League expressly reiterated it was relying solely on the Wells Report to justify the 

discipline.  Joint App. at 957. 

Afterwards, the Commissioner affirmed the four-game suspension.  R. at 9.  

Citing the fact that Brady discarded a cell phone and gave gifts to Patriots’ 

employees, the Commissioner determined that Brady actually “participated” in a 

scheme to deflate the footballs.  R. at 9, 20.  Neither of these facts nor the conclusion 

were part of the Wells Report.  R. at 37 (Katzman, C.J., dissenting).  Further, the 

Commissioner likened Brady’s conduct to a first-time offense under the steroid 

policy, which carries a four-game suspension.  R. at 9.  The Commissioner did not 

address the collectively bargained for schedule of fines that includes proscribed 

punishment for, among other things, equipment violations. 

II. NATURE OF THE PROCEEDINGS 

The District Court.  The League sued in the United States District Court for 

the Southern District of New York to confirm the arbitration award.  R. at 9.  The 

Association sued in the United States District Court for the District of Minnesota to 

vacate the arbitration award, which was then transferred to the United States 

District Court for the Southern District of New York and consolidated with the 

League’s case.  R. at 9.  The district court vacated the award and denied the 

League’s motion to confirm, reasoning that the arbitration was fundamentally 

unfair and that Brady lacked notice that he could be suspended for four games 

when applicable collective-bargaining agreement provisions indicated only fines 

could be imposed.  R. at 9–10. 
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The Court of Appeals.  The League appealed to the Second Circuit Court of 

Appeals, which reinstated the award.  R. at 3.  Reasoning that no language in the 

collective-bargaining agreement limits the Commissioner’s authority, the court of 

appeals concluded that the Commissioner did not exceed his authority when he 

upheld the suspension on new grounds or when he ignored the collectively-

bargained penalty provisions for equipment-related violations.  R. at 15, 18.   

Chief Judge Katzman dissented, reasoning that the collective-bargaining 

agreement did not authorize the Commissioner to change the factual basis for the 

discipline or ignore a “highly relevant alternative penalty.”  R. at 32 (Katzman, C.J., 

dissenting).  In his view, “a process designed to ensure fairness has been used 

unfairly against one player.”  R. at 40 (Katzman, C.J., dissenting). 

SUMMARY OF THE ARGUMENT 

Although the events involved in this case captured the attention of football 

fans across the world, the issues raised by this appeal involve bedrock principles of 

labor arbitration law.  Though the Commissioner, acting as an arbitrator, has 

considerable latitude to hear players’ appeals of sanctions imposed by the League, 

that discretion is not limitless.  Because he followed neither the letter nor the spirit 

of the parties’ collective-bargaining agreement, the Court of Appeals should have 

vacated the arbitral award.  Because it did not, this Court should reverse the 

judgment and reinstate the district court’s judgment that vacatur was proper. 
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I. 

The Court of Appeals erred in finding that the Commissioner had the authority 

to do what he did.  Although the collective-bargaining agreement provides that 

players may appeal any League sanction, the Commissioner regarded that as an 

opportunity to reassess the evidence, consider new evidence, and rely upon new 

justifications for imposing punishment.  That is not an appeal.  That is a trial de 

novo. 

The League notified Brady that he was being punished for the findings 

contained in the Wells Report.  Those findings included that Brady was generally 

aware that the Patriot equipment staff had released air from footballs during the 

first half of the AFC Championship Game.  The findings also included that Brady 

had followed the advice of counsel and had not turned over all of his personal 

communications to League investigators, even though those texts and emails had 

been obtained from others. 

Brady and the Association went to the arbitral hearing prepared to defend 

against these allegations, and they did.  But the Commissioner chose to reject 

Brady’s appeal on completely different grounds.  Instead of adhering to the findings 

of the Wells Report and the charges contained in the Vincent Letter, the 

Commissioner chose to reject the appeal by finding for the first time that Brady had 

engaged in a quid pro quo with the Patriots equipment staff, exchanging basketball 

tickets, shoes, and memorabilia in exchange for their participation in the scheme to 

deflate the footballs during the AFC Championship Game.  The Commissioner also 
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transformed the failure-to-cooperate finding contained in the Vincent Letter into 

active destruction of his cell phone, which he used as an adverse inference to reach 

the conclusion that Brady was an active participant in the deflate-gate scheme. 

The shifting approach to an arbitral appeal is not only unprecedented and 

unauthorized, it is also highly prejudicial to Brady and his ability to respond to the 

League’s allegations.  Brady, his lawyers, and the Association spent much time and 

effort responding to what they believed—and had been told—were the issues in the 

case.  By going beyond the findings in the Vincent Letter, the Commissioner 

exceeded his authority to hear a player’s appeal.  Because this was not what the 

League and the Association had collectively bargained for, the resulting arbitral 

award should be vacated. 

II. 

The Court of Appeals also erred in permitting the Commissioner to rewrite the 

collective-bargaining agreement.  An arbitration is supposed to be a function of the 

parties’ agreement.  This arbitration was not.  Brady’s four-game suspension is not 

derived from the collective-bargaining agreement. 

Brady was punished under provisions that have never been interpreted in the 

manner that the Commissioner did in this case.  In reaching his conclusion, the 

Commissioner completely ignored two critical aspects of the collective-bargaining 

agreement.  One provision is a schedule of fines for equipment violations.  And one 

would presume that is what would apply to an allegation regarding deflation of a 

football.  The relevant provision subjects a player only to a monetary fine, not a 
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suspension.  The same is true under another, highly analogous section for 

substances improperly used to gain an advantage through an improved grip.  The 

Commissioner justified Brady’s discipline with the same rationale as the rules 

prohibiting stickum do, but curiously did not even mention this provision either. 

Instead, the Commissioner went straight to a provision regarding steroid use 

and fashioned the punishment he wanted.  This was not an attempt to arbitrate 

under the collective-bargaining agreement.  It was the imposition of the 

Commissioner’s own brand of industrial justice. 

This Court should reverse the Court of Appeals’ judgment and reinstate the 

District Court’s judgment. 

ARGUMENT AND AUTHORITIES 

This case involves an arbitration award rendered under a collective-bargaining 

agreement.  The standard of deferential review afforded to arbitration decisions 

promotes the scheme of private dispute resolution embodied in the federal labor 

laws.  United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 37 (1987).  While 

unquestionably narrow, it is not a rubber-stamp review.  Id. 

Judicial review of an arbitration award is a two-step process.  The first step 

examines if the arbitrator acted within the scope of authority provided under the 

collective-bargaining agreement.  See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 

559 U.S. 662, 683–84 (2010).  If he did, the reviewing court defers unless it finds, in 

the second step, that the arbitral award did not “draw its essence from the 

agreement” and serves merely as an example of the arbitrator’s own brand of 
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“industrial justice.”  Boise Cascade Corp. v. Paper Allied-Indus., Chem. & Energy 

Workers (PACE), Local 7-0159, 309 F.3d 1075, 1080 (8th Cir. 2002); see also United 

Steelworkers of America v. Enter. Wheel & Car Corp., 363 U.S. 593, 597 (1960) 

(explaining that an arbitrator may only interpret and apply the collective-

bargaining agreement).  The arbitral award here fails both steps and should 

therefore be vacated. 

I. THE AWARD SHOULD BE VACATED BECAUSE THE COMMISSIONER EXCEEDED 

THE COLLECTIVE BARGAINING AGREEMENT’S GRANT OF APPELLATE 

AUTHORITY OVER DISCIPLINARY DECISIONS. 

  

The collective-bargaining agreement vests the Commissioner with broad 

discretion to impose discipline for “conduct detrimental” to the League, but tempers 

that power by allowing the player to challenge any discipline through an “appeal.”  

Joint App. at 345.  After investigating and disciplining Brady for being “generally 

aware” of the deflation of the footballs and for failing to cooperate with the 

investigation, the Commissioner—acting as an arbitrator—considered Brady’s 

appeal and affirmed his four-game suspension based on new grounds neither 

contained in the Wells Report nor presented to him.  In doing so, the Commissioner 

went beyond his appellate authority under the collective-bargaining agreement. 

A. In Deciding the Appeal, the Commissioner Had No Authority 

to Base His Decision on Misconduct Different from That 

Originally Charged in the Vincent Letter. 

 

The Commissioner exceeded his authority by considering evidence and grounds 

not presented to him.  Labor arbitrators, such as the Commissioner, may decide 

only what the collective-bargaining agreement permits by “staying within the areas 
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marked out for his consideration.”  Enter. Wheel, 363 U.S. at 598.  Indeed, an 

arbitrator may decide the issues only as the parties have framed them because 

“arbitration is a matter of contract, and a party cannot be required to submit to 

arbitration any dispute which he has not agreed so to submit.”  United Steelworkers 

of America v. Warrior & Gulf Nav. Co., 363 U.S. 574, 582 (1960).  Were it otherwise, 

parties would be subject to “arbitration by ambush.”  John Morrell & Co. v. Local 

Union 304A of United Food & Commercial Workers, AFL-CIO, 913 F.2d 544, 560 

(8th Cir. 1990).  For this reason, the parties must “explicitly giv[e] [the arbitrator] 

authority to act” and the arbitrator may not “alter[] the issue for decision.”  

Trailways Lines, Inc. v. Trailways, Inc. Joint Counsel, 807 F.2d 1416, 1424 (8th Cir. 

1986); General Motors Corp. v. Pamela Equities Corp., 146 F.3d 242, 246 (5th Cir. 

1998). 

The Commissioner’s authority as an arbitrator stems from Article 46 of the 

collective-bargaining agreement.  Joint App. at 345–46.  While Article 46 states that 

the Commissioner can punish a player for “conduct detrimental to the integrity of, 

or public confidence in, the game of professional football,” the Commissioner must 

notify the player of the discipline, and the player “may appeal in writing to the 

Commissioner.”  Joint App. at 345.  Because the notification letter defines the 

nature and scope of the discipline, any appeal must flow from the findings identified 

in that letter.  See Misco, 484 U.S. at 40 n.8 (1987). 

The collective-bargaining agreement contemplates an “appeal.”  “The word 

‘appeal’ ordinarily indicate[s] a review of proceedings already had, not a trial de 
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novo.”  Int’l Union v. Nat’l Elevator Indus., 772 F.2d 10, 13 (2d Cir. 1985).  But the 

Commissioner confirmed the punishment on appeal by considering new evidence to 

reach different conclusions.   R. at 23.  Instead of confirming Brady’s discipline 

based on the Wells Report’s conclusions that he “was at least generally aware of the 

inappropriate activities” and that he “declined to make available any documents or 

electronic information” to investigators, the Commissioner used two pieces of 

evidence not used in the Wells Report or considered in the disciplinary decision.  R. 

at 19–22.  Specifically, the Commissioner relied on the facts that Brady discarded 

his cell phone and gave gifts to equipment staff as the two main reasons for 

confirming the discipline.  R. at 19–22.  Based on these facts, the Commissioner 

concluded that Brady actually “participated in a scheme to tamper with the game 

balls,” instead of just being “generally aware” of the deflated game balls.  R. at 18. 

The mere fact that the collective-bargaining agreement also contemplates a 

hearing before the arbitrator does not indicate that a trial de novo is warranted or 

even permitted. The ability to introduce evidence to determine if the original 

grounds for discipline should not become an opportunity to craft new reasons to 

uphold the original discipline. 

The goal of the arbitrator is to “give effect to the intent of the parties.”  Volt v. 

Board of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989).  The 

Association and the League reached no agreement on whether arbitrators in Article 

46 appeals could reassess the facts to find new grounds for confirming the 

punishment.  Sometimes arbitrators are at liberty to decide issues not included in 
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the CBA, but only if it is to give effect to the parties’ agreement.  Howsam v. Dean 

Witter Reynolds, Inc., 537 U.S. 79, 84 (2002).  When the issue is not addressed, and 

no other sources allow the arbitrator to reassess the facts, it does not give effect to 

the parties’ intent by reassessing the facts.  

For example, the Fifth Circuit Court of Appeals vacated an arbitral award 

because the arbitrator reassessed the facts to reach a different conclusion.  Houston 

Lighting & Power Co. v. Int’l BHD of Elec. Workers, Local Union No. 66, 71 F.3d 

179, 184 (5th Cir. 1995).  In that case, a power company fired more than one 

thousand workers based on their lack of qualifications.  Id. at 180–81.  An 

arbitrator was asked to evaluate whether the collective-bargaining agreement 

authorized the power company to fire the workers the way it did.  Id. at 181.  After 

siding with the power company, the arbitrator went on to decide that one particular 

employee was wrongfully evaluated.  Id.  The Fifth Circuit Court of Appeals vacated 

the award because, while the agreement authorized the arbitrator to evaluate the 

process the power company used to fire its employees, the agreement did not 

authorize the arbitrator to reevaluate the merits of the power company’s decision to 

fire the individual employee.  Id. at 184.   

The League and the Association agreed there could be an investigation.  Joint 

App. at 96.  They also agreed that the Commissioner could decide the discipline and 

that the Commissioner could hear the appeal of the disciplinary decision.  Joint 

App. at 345–46.  The parties did not, however, agree to have the arbitrator find new 

grounds for affirming the discipline.  Expanding the Commissioner’s authority to 
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rely on new facts “changes the nature of the arbitration to such a degree that it 

cannot be presumed the parties consented to it by simply agreeing to submit their 

disputes to an arbitrator.”  See Stolt-Nielsen, 559 U.S. at 685.   

 Nor can the lower court seriously suggest that the absence of language 

prohibiting the Commissioner from finding new facts gives him the authority to do 

so.  In Stolt-Nielsen, this Court held the opposite: that the arbitrators exceeded 

their authority because the agreement did not expressly authorize the type of 

dispute resolution the arbitrators used.  559 U.S. at 687.  This Court’s holding in 

Stolt-Nielsen stands for the proposition that the arbitrator’s power flows from what 

the parties said in the agreement, not what they might have intended to say but did 

not.  To find otherwise would force parties to arbitrate on facts they never agreed to 

submit to arbitration.  United Steelworkers of America v. Warrior & Gulf Nav. Co., 

363 U.S. 574, 582 (1960); Reed Elsevier, Inc. ex rel. LexisNexis Div. v. Crockett, 734 

F.3d 594, 598–99 (6th Cir. 2013).  The lower court decided to deviate from this 

Court’s precedent by reading Stolt-Nielsen backwards, allowing the Commissioner 

to rewrite the contract to give himself the limitless authority within which he was 

authorized to find new facts.  See Anheuser-Busch, Inc. v. Int’l Bhd. of Teamsters, 

Local Union No. 744, 280 F.3d 1133, 1140 (7th Cir. 2002).  This he could not do. 

The Commissioner’s award contravenes the time-honored principle that the 

punishment “must stand or fall upon the reason given at the time” of the discipline.  

See Misco, 484 U.S. at 40 n.8.  The Commissioner’s only job on appeal was to 

evaluate the discipline decision that Brady appealed.  If the investigation, Wells 
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Report, or discipline decision had stated that Brady disposing of his cell phone was 

part of the reason for the suspension, then the Commissioner could have used it as a 

basis for confirming the suspension.  Because none of those sources cited that fact 

as a reason for support, it cannot form the basis of the Commissioner’s decision on 

appeal. 

To be clear, Brady does not dispute that the Commissioner was authorized to 

hear new evidence to decide how to rule on the existing grounds for discipline.  But 

the Commissioner was not authorized to change the factual basis for the 

disciplinary action after the appeal hearing concluded.  R. at 32 (Katzman, C.J., 

dissenting); see Frank Elkouri & Edna Elkouri: How Arbitration Works, 8-83 

(Kenneth May ed., 7th ed. 2012).  When he did so, he undermined the fair notice for 

which the Players’ Association bargained, and deprived Brady of an opportunity to 

confront the case against him.  Because the Commissioner changed the factual basis 

for the discipline on appeal, he exceeded the authority given to him by the 

collective-bargaining agreement, and the award should be vacated. 

B. The Change in the Commissioner’s Rationale for the 

Suspension Prejudiced Brady. 

 

The shifting justification for the four-game suspension not only exceeded the 

Commissioner’s authority to consider on appeal but also was prejudicial to Brady.  

Because the Commissioner’s decision rested on reasons found nowhere in the 

Vincent letter, not even the most skilled attorneys could develop a game plan to 

adequately protect their quarterback.  
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The Association and Brady prepared for the arbitral hearing based on the 

understanding that the scope of the charges were contained in the Vincent Letter, 

which explained that Brady’s “actions set forth in the [Wells Report] clearly 

constitute[d] conduct detrimental to the integrity and public confidence in the game 

of professional football” and warranted a four-game suspension.  Joint App. at  329–

30.  The Wells Report indicated that Brady’s punishment stemmed from the 

conclusions that it was “more probable than not that Tom Brady . . . was at least 

generally aware of the inappropriate activities of [the Patriots equipment staff] 

involving the release of air from Patriot game balls” and that it was “unlikely” that 

they deflated the balls without his “knowledge,” “approval,” “awareness,” and 

“consent.”  Joint App. at  97, 114.   

For that reason, the Association paid little to no attention to Brady’s gift-giving 

during the appeals hearing.  See R. at 35 (Katzman, C.J., dissenting).  And neither 

did the League, which did not mention the gifts on cross-examination or in closing.  

In fact, the League expressly disclaimed in its opening statement that it was “not 

going to put on any evidence . . . beyond the [Wells R]eport today.”  Joint App. at 

957.   

But that became a central focus of the Commissioner’s justification for 

upholding the suspension: he found that Brady “knew about, approved of, consented 

to, and provided inducements and rewards in support of a scheme by which, with 

Mr. Jastremski’s support, Mr. McNally tampered with game balls.” R. at 34 

(Katzman, C.J., dissenting) (emphasis added).  Thinking it would be proper to write 
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from a clean slate, the Commissioner found Brady engaged in a quid pro 

quo transaction with Jastremski and McNally, while the Vincent Letter never came 

close to this conclusion. 

The same is true as it relates to Brady’s discarding of his cell phone.  While the 

Wells Report criticized him for not turning over his texts, emails and other personal 

communications, it did not mention the fact that Brady had a longstanding practice 

of discarding his cell phones as a means of protecting his privacy.  Joint App. at 971.  

Apart from the fact that Wells never told Brady at any time he could be punished 

for refusing to turn over his cell phone, Brady said he would have produced the cell 

phone had he known that he would be subject to punishment for not doing so.  Joint 

App. at 971, 1033.   

When the Commissioner discovered, discussed, and determined an issue “not 

within the scope” of the collective-bargaining agreement, he exceeded his authority 

and the court is “precluded from giving effect to such an award.”  Enter. Wheel, 363 

U.S. at 597.  In looking at the gift-giving practices and the destruction of the cell 

phone to uphold the discipline, the Commissioner impermissibly added to the 

evidence on appeal, amended the reasons for the punishment, and departed from 

the terms of the agreement.  See Bruce Hardwood Floors v. UBC, Southern Council 

of Indus. Workers, 103 F.3d 449, 452 (5th Cir. 1997). 

Notice of the charges is designed to afford an employee an opportunity to 

defend himself. Had the gift-giving and cell phone destruction charges been 

included in the Wells Report, Brady and the Association would have had the 
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opportunity to meaningfully challenge the assertions that only became known once 

included in the Commissioner’s findings.  Because they were not, Brady was 

blindsided by the Commissioner’s actions, which exceeded the authority provided in 

the collective-bargaining agreement.  Under these circumstances, Brady was 

prejudiced, and the award should be vacated. 

II. THE AWARD SHOULD BE VACATED BECAUSE THE COMMISSIONER IGNORED 

CRITICAL PROVISIONS OF THE COLLECTIVE BARGAINING AGREEMENT.  

 

Despite the deference afforded to labor arbitration awards, that deference has 

no application where, as here, the award fails to draw its essence from the 

collective-bargaining agreement.  Misco, 484 U.S. at 36; Boise, 309 F.3d at 1087.  

After all, “[t]he object of an arbitration clause is to implement a contract, not to 

transcend it.”  Litton Financial Printing Div. v. NLRB, 501 U.S. 190, 205 (1991).  

Therefore, “[a]n arbitrator’s authority to settle disputes under a collective-

bargaining agreement is contractual in nature,” and must be true to its provisions.  

Leed Architectural Prods. Inc. v. United Steelworkers of America, Local 6674, 916 

F.2d 63, 65 (2d Cir. 1990).  

Under section 301 of the Labor Management Relations Act, an arbitrator’s role 

“is confined to interpretation and application of the collective-bargaining 

agreement.”  Enter. Wheel, 363 U.S. at 597.   From this it follows that a federal 

court must vacate an arbitration award if it fails to “draw its essence from the 

collective-bargaining agreement.”  Id.  This occurs when the arbitrator bases the 

award on “some body of thought or feeling or policy or law that is outside the 
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contract.”  Tootsie Roll Industries, Inc. v. Bakery Workers International Union, Local 

1, 832 F.2d 81, 83 (7th Cir. 1987).   

Here, the essence of the award is drawn, not from the collective-bargaining 

agreement, but from the Commissioner’s own feeling about the gravity of the 

offense.  The collective-bargaining agreement contained a schedule of fines for first-

time equipment violations like this one.  Yet the Commissioner confirmed the 

suspension by looking to the League’s policy governing steroid use, which he 

thought paralleled the conduct at issue.  R. at 9.  And because a player’s first 

positive drug test results in a four-game suspension, the Commissioner decided that 

Brady’s four game suspension for his alleged involvement in deflating footballs was 

comparable.  R. at 9. 

The Commissioner tried to shield his unprecedented “disposition of a 

grievance” from judicial scrutiny by tethering it to terms in the collective-

bargaining agreement, such as “collectively bargained discipline.”  Special App. at 

57.  But personal predilections cannot masquerade in “noises of contract 

interpretation.”  In re Marine Pollution Serv., Inc., 857 F.2d 91, 94 (2d Cir. 1988); 

Bruno's, Inc. v. United Food & Commercial Workers Int'l Union, Local 1657, 858 

F.2d 1529, 1531 (11th Cir. 1988).  The rule that the arbitration must honor the 

terms of the contract apply “not only to the arbitrator's substantive findings, but 

also to his choice of remedies. He may not impose a remedy which directly 

contradicts the express language of the collective-bargaining agreement.”  Id. 

(internal quotation omitted). 
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The Commissioner violated the cardinal rule of labor arbitration:  an arbitrator 

must draw “its essence” from the collective-bargaining agreement and must not 

represent the arbitrator’s “own brand of industrial justice.”  Enter. Wheel, 363 U.S. 

at 598.  Because he failed to respect these limits by exceeding his contractual 

mandate and by ignoring clear contractual language, the arbitral award must be 

vacated. 

A. The Vincent Letter’s Novel Discipline of Brady Did Not Draw 

Its Essence from the Collective Bargaining Agreement. 

 

The League distributes policies to players before each season.  These include 

the League’s Personal Conduct Policy, the Substance Abuse Policy, the Steroids 

Policy, the Gambling Policy, and the Game Related Player Conduct Rules.  Joint 

App. at 368–69.  The grounds for the letter announcing Brady’s discipline are not 

found in these policies.  Instead, Brady was told being generally aware of the 

deflation of footballs and the failure to cooperate with league investigators was 

“conduct detrimental to football.”  Joint App. at 329.  This discipline found in the 

initial Vincent letter, which the Commissioner subsequently upheld, was not true to 

the terms of the collective-bargaining agreement. 

1. Nothing in the collective-bargaining agreement provided 

that a player could be suspended under a “generally 

aware” disciplinary standard. 

 

The primary basis for Vincent’s conclusion that Brady had engaged in “conduct 

detrimental to football” was the conclusion that he was “generally aware” that the 

Patriot equipment staff had deflated footballs during the first half of the AFC 

Championship game.  Joint App. at 329.  This tracked the language of the Wells 
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Report, which provided: “[I]t is more probable than not that Brady was at least 

generally aware of the inappropriate activities of McNally and Jastremski involving 

the release of air from Patriots game balls.”  Joint App. at 221.  But no specific 

player policy suggests that such conduct could or would result in punishment, much 

less a four-game suspension.  

Nor had any specific player policy ever been used to punish such conduct.  For 

example, the League punished members of the New Orleans Saints for participating 

in a bounty program, where players received rewards for injuring players on the 

opposing team.  Joint App. at 72.  Likewise, the League punished Richie Incognito 

of the Miami Dolphins for bullying Jonathan Martin.  Joint App. at 72.  In both 

circumstances, the League’s punishment extended only to those who personally 

participated in the misconduct despite many other players being generally aware of 

the misconduct.  Joint App. at 72.   

The notion that a player could be subjected to suspension for knowing what 

others do is foreign to the collective-bargaining agreement.  As a result, the arbitral 

award upholding the four-game suspension, in part for being generally aware of 

others’ misconduct, does not draw its essence from the contract. 

2. Nothing in the collective-bargaining agreement provided 

that a player could be suspended for failing to provide 

personal communications to League investigators. 

 

A secondary basis for the four-game suspension—and the Commissioner’s 

confirmation—was Vincent’s conclusion that Brady followed the advice of counsel 

and refused to turn over private texts and emails to league investigators.  Joint 
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App. at 329.  This justification for the discipline also lacks footing in the terms of 

the collective-bargaining agreement. 

Vincent cited no specific policy for his conclusion. Nor could he.  Indeed, the 

League has never suspended a player on this basis.  Former Commissioner 

Tagliabue made that fact clear when he served as an arbitrator in an appeal filed by 

New Orleans Saints player Anthony Hargrove regarding his seven-game suspension 

for obstructing the investigation into the Saints “bounty” program.  In vacating the 

suspension for lack of notice, Tagliabue stated: 

There is no evidence of a record of past suspensions based purely on 

obstructing a League.  In my forty years of association with the NFL, I am 

aware of many instances of denials in disciplinary proceedings that proved 

to be false, but I cannot recall any suspension for such fabrication. 

 

Joint App. at 1306. 

The lack of any basis in the collective-bargaining agreement is made so much 

worse by the fact that Wells never notified Brady he could be punished for refusing 

to cooperate in this manner.  Joint App. at 1033 (“I want to be clear—I did not tell 

Mr. Brady at any time that he would be subject to punishment for not giving—not 

turning over the documents.  I did not say anything like that.”).  Brady specifically 

testified that had he known, he would have turned them over.  Joint App. at 971. 

The Commissioner’s use of Brady’s decision to discard his cell phone is equally 

devoid of any basis in the collective-bargaining agreement.  And more importantly, 

it did nothing to impede the investigation.  Wells already had all relevant 

communications from the phones of other Patriot employees.  Joint App. at 22, 99–

100.   
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The suggestion that a player could be subjected to suspension for following the 

advice of counsel and not providing electronic communications has no basis in the 

provisions of the collective-bargaining agreement.  As a result, the arbitral award 

upholding the four-game suspension, in part for not cooperating, does not draw its 

essence from the contract. 

B. The Commissioner’s Findings Ignored Critical Provisions of 

the Collective Bargaining Agreement Reflecting Collectively-

Bargained Penalties. 

 

Not only did Vincent and the Commissioner reach their desired conclusion 

while referencing irrelevant provisions in the collective-bargaining agreement, they 

ignored specific, relevant provisions in it that would have necessarily compelled a 

different result.  This is further evidence that the Commissioner imposed his own 

brand of industrial justice by rewriting the terms of the collective-bargaining 

agreement. 

1. The Commissioner’s findings ignored the schedule of 

fines for equipment violations that provided a fine for 

first offenses. 

 

The collective-bargaining agreement contains a schedule of fines for equipment 

violations.  Joint App. at 389.  The catch-all provision, entitled “Other 

Uniform/Equipment Violations,” provides that an equipment violation detected 

after the game, like the one here, is subject to league discipline.  Joint App. at 384.  

The policy further provides that “first offenses will result in fines.”  Joint App. at 

384. 
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The court of appeals’ opinion sought to justify the Commissioner’s failure to 

address the schedule of fines by noting that “the provision says nothing about 

tampering with, or the preparation of, footballs and, indeed, does not mention the 

words ‘tampering,’ ‘ball,’ or ‘deflation at all.”   R. at 15.  But the Commissioner and 

the Court of Appeals cannot ignore highly relevant provisions of the collective-

bargaining agreement that were a primary basis of Brady’s appeal.  Clinchfield 

Coal Co. v. District 28, United Mine Workers of America, 720 F.2d 1365, 1369 (4th 

Cir. 1983) (“Where . . . the arbitrator fails to discuss critical contract terminology, 

which terminology might reasonably require an opposite result, the award cannot 

be considered to draw its essence from the contract.”).  In upholding the award in 

spite of these omissions, the court of appeals’ standard insulates every arbitration 

award by allowing arbitrators to cherry-pick provisions that support their desired 

conclusion. 

Although there is no mention of footballs, permissible pressure of footballs, or 

penalties for deflating footballs in the section for “Other Uniform/Equipment 

Violations,” a football is a piece of equipment that could fall within this category.  In 

fact, the League concedes a football is a piece of “equipment.”  See Joint App. at 

1193.  Because this alleged conduct involved equipment, Brady’s punishment should 

stem from the collectively bargained policy on “equipment violations,” which only 

permits the Commissioner to impose fines for a player’s first equipment violation.  

And because the Commissioner did not mention it in his decision, the award should 

be vacated.  
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2. The Commissioner’s findings ignored the highly 

analogous fine for the use of stickum, a substance that 

enhances a player’s grip, that provided a fine for first 

offenses. 

 

Other violations are included in the Player Policies’ schedule of fines.  One in 

particular caught the attention of the Chief Justice of the United States Court of 

Appeals for the Second Circuit.  Chief Justice Katzman noted in his dissent that the 

League’s policy on a player’s use of stickum is a “natural starting point for 

assessing” the discipline.  R. at 37 (Katzman, C.J., dissenting).  Stickum, like 

deflated footballs, “improve[es] one’s grip” on the football.  And like deflated 

footballs, is an attempt to “evad[e] the referees’ enforcement of the rules.”  R. at 37 

(Katzman, C.J., dissenting).  But unlike deflated footballs, stickum is included in 

the schedule of fines in the Players’ Policies.  NFL League Policies for Players 2014, 

20, August 2014. 

The justification for imposing punishment on players using stickum mirrors 

the Commissioner’s justification for imposing punishment in this case.  The League 

prohibits the use of stickum because the substance “affects the integrity of the 

competition and can give a team an unfair advantage.”  Joint App. at 384.  The 

Commissioner’s reasoning for disciplining Brady was because deflating footballs 

“reflects an improper effort to secure a competitive advantage in, and threatens the 

integrity of, the game.”  Special App. at 57.  The similarities between these two 

violations create a reasonable alternative that the Commissioner should have 

addressed in his decision.  R. at 38 (Katzman, C.J., dissenting). 
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The policy for equipment violations and the policy regulating players’ use of 

stickum are both critical provisions that were not mentioned in the Commissioner’s 

written decision.  If the Commissioner addressed these policies, rejected these 

policies, and confirmed the punishment, then the deference the court of appeals 

applied would be warranted.  See Boise, 309 F.3d at 1084 (noting the court “would 

be obliged to affirm” an award had the arbitrator addressed and rejected critical 

provisions).  But he did not.  

Instead, the Commissioner relied solely on the League’s policy for performance 

enhancing drugs to confirm Brady’s discipline.  He stated that “the closest parallel 

of which [he is] aware” of is the “discipline imposed for a first violation” of the 

league’s policy governing steroid use.  Id.  An arbitrator is at liberty to choose which 

policies to apply and how to interpret the agreement.  Champion Intern. Corp. v. 

United Paperworks Intern., 168 F.3d 725, 729 (4th Cir. 1999).  But he may not 

ignore relevant provisions of the agreement.  Boise, 309 F.3d at 1084. 

The court of appeals believed the Commissioner’s failure to address the critical 

provisions was satisfactory and deference should be given to the arbitrator’s award 

because that was “consistent with [its] obligation to afford arbitrators substantial 

deference.”  R. at17.  But the Commissioner has to do more than just make “noises 

of contract interpretation” to benefit from this judicial deference.  In re Marine, 857 

F.2d at 94 (citing Ethyl Corp. v. United Steelworkers, 768 F.2d 180, 187 (7th Cir. 

1985)). 
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CONCLUSION 

Allowing the Commissioner to do what he did in this case would not only have 

a profound impact on the League and its players, but would also fundamentally 

alter bedrock principles of labor law.  Giving arbitrators the inherent power to use 

an appeal to come up with new reasons to justify the discipline originally imposed 

threatens every relationship governed by a collective-bargaining agreement.   And 

when an arbitrator need not address controlling and highly relevant aspects of the 

collective-bargaining agreement that form the basis of the employee’s appeal, he is 

no longer following the parties’ agreement to arbitrate.  He is imposing what this 

Court has called his own brand of industrial justice. 

This Court should reverse the judgment of the United States Court of Appeals 

for the Second Circuit and reinstate the district court’s judgment. 

Respectfully submitted, 
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